SAMPLE CLAUSES FOR A WILL TRUST
Residue

I direct my Trustees to hold the rest of my estate on trust:
(i) To pay my debts and funeral expenses, my Trustees’ administration expenses, and any death duty payable on my estate.

(ii) To transfer the residue (“the Trust Fund”) to the New Zealand Nursing Education and Research Foundation Trust Board (“NERF”) a Trust Board duly incorporated under Part II of the Charitable Trusts Act 1957.   NERF shall hold my residuary estate on trust in perpetuity on and subject to the following provisions and powers set out in this, my Will.

Name of Trust

The Trust shall be called:  [insert the name of the Will Trust].

Purpose of Trust

(i) NERF shall apply the whole or such part or parts of the income and capital of the Trust Fund as it shall, from time-to-time think fit, in or for or towards such charitable purposes in connection with professional nursing in New Zealand as it shall, from time-to-time, determine.

(ii) Without limiting the generality of the preceeding sub-paragraph (i), I declare for the information of NERF (but without fettering its discretion or imposing any binding trust on it) that it is my wish that the Trust Fund be applied wholly or principally for charitable purposes within New Zealand for the purpose of helping NERF promote excellence in nursing and health care by providing funding opportunities for education and research.
Discretion of Trustee

Without derogating from the generality of the clause of this Will entitled:  “Purpose of Trust” it is hereby declared that NERF:

(i) May do and carry out all such matters and things as it may deem appropriate to promote the charitable purposes selected by it.

(ii) May, in any financial year, appropriate to any one or more charitable purposes any part or parts, or the whole, of the income derived or to be derived from the Trust Fund during that year, whether or not the same shall have been received by NERF at the time of such appropriation.

(iii) Shall not be obliged to distribute, in any one financial year, the whole of the income derived by the Trust Fund in that year, but may, at its discretion retain or accumulate the whole or any part of such income, or apply the same or any part thereof towards the creation or augmentation of a reserve fund; and may, at any subsequent time or times apply any income so retained, accumulated, or credited to a reserve fund, in, for or towards any charitable purpose.

(iv) May, at any time or times apply any monies standing to the credit of any such reserve fund for the purpose of recouping in whole or in part the capital of the Trust Fund or any portion thereof which has been applied or appropriated by the Trustee for any charitable purposes. 

Powers of Trustee

NERF shall have and may exercise in relation to the Trust Fund and any part thereof, all such powers, authorities, duties and discretions (without being responsible or answerable for loss) as are from time-to-time conferred upon Trustees at law or inequity and shall also have (but without limiting the generality of the fore-going) the following powers, authorities and discretions: 
(i) To invest in NERF’s name or in any nominee appointed by it any moneys from time to time forming the whole or any part of the Trust Fund and accumulations of income if any (with full power from time to time to vary such investments) in such forms of investment as NERF shall in its absolute discretion determine, whether or not such investments are for the time being authorised by law for the investment of trust funds, and whether or not they are of a wasting, speculative or depreciating nature, including shares, debentures and other similar interests in any company.

(ii) To purchase or otherwise acquire, sell, exchange, partition, invest in, or otherwise dispose of, or deal with, any real or personal property (and whether freehold or leasehold) as fully as if they were the absolute owners.

(iii) To borrow or raise money on the security of any property or any part thereof or otherwise upon or subject to such terms and conditions as NERF shall in its absolute discretion determine.

(iv) To pay all costs and expenses and other outgoings as may be incurred in relation to the trusts from time to time reposed in NERF.

(v) To take on lease any property for such terms and at such rent and upon and subject to such provisions as NERF shall in its discretion determine.

(vi) To accept surrender of leases upon such terms and subject to such conditions as  NERF shall in its sole discretion determine.

(vii) To improve, repair and maintain, and insure against loss or damage by fire and other risks any of the property comprised in the Trust Fund and to discharge out of income or capital all outgoings properly payable in respect of the property without prejudice to the right of NERF to make it a condition of letting any person into the possession of any property (whether as tenant at will or otherwise) that such person shall pay and discharge all or any part of such outgoings.

(viii) To acquire and receive (whether by way of gift, or upon trust, or for valuable consideration or by any other lawful means) real or personal property to be held as part of the Trust Fund upon the charitable trusts prescribed in the clause of this Will entitled:  “Purpose of Trust”.
Liability of Trustee

No trustee acting, or purporting to act, in the execution of the trusts hereby declared shall be liable for any loss not attributable to that trustee’s own dishonesty, or to the willful commission or omission by that trustee of any act known by that trustee to be a breach of trust; and, in particular, no trustee shall be bound to take, or be liable for failure to take, any proceedings against any other trustee for any breach, or alleged breach of trust committed by such other trustee.

Power of Appointment of Future Trustee or Trustees

I hereby nominate NERF for the time being under this Will Trust as the appointor of new trustees and the provisions of section 43 of the Trustee Act 1956 (and of every other enactment passed in substitution for or by way of modification thereof) shall extend and apply accordingly.

Variation

NERF may at any time, and from time to time, by deed, amend, modify, cancel, suspend, revoke, add to or replace all or any of the provisions of this Will Trust (or of any deed or other document supplemental to this Deed) other than the clause of this Will entitled: “Trust Purposes” TO THE INTENT that the Trust Fund shall at all times be held upon trust exclusively for charitable purposes.

Winding Up

Upon winding up or dissolution of the trusts hereof any surplus funds or assets shall be applied for, or distributed to such charitable purposes or organisations as may be determined by NERF or, if it is unable to decide, as are directed by the High Court of New Zealand or a Judge thereof.

Donations

NERF may accept and receive any donations or gifts made to it by any person or persons, company, society or other organisation, and such donations or gifts so accepted and received by NERF shall become part of the Trust Fund and shall be subject to the Trusts and provisions herein appearing in respect of the Trust Fund. 

Accumulation of Income

For the purposes of section 6 of the Perpetuities Act 1964, the perpetuity period shall be a period of 80 years after my death being the period during which NERF may accumulate income.  All accumulations of income are to be added to and form part of the capital of the Trust Fund and will follow its destination. 

Unexpended Income

Without limiting any powers or discretion (whether statutory or otherwise) which NERF may exercise in the management of the Trust Fund, NERF may carry forward unexpended income in any accounting period or periods (as from time-to-time fixed by NERF) to a future period or periods and may set aside from income in any such period a reserve to meet fluctuations of income in future periods and any other contingencies. 
Remuneration

Any NERF Trustee or Advisory Trustee, who is a professional or business person will be entitled to charge all usual and proper fees for services performed as a Trustee or Advisory Trustee and for all professional and other services performed in the administration of the Trust Fund, whether performed personally or by that person’s firm.  The right to charge will also extend to acts which a Trustee, not being a professional or business person, could have done personally.

NOTES IN RELATION TO THE SAMPLE CLAUSES

FOR A WILL TRUST

1. To the extent that any or all of the above sample Will Trust clauses are adopted by a Will maker they will need to be numbered sequentially so that they fit in with and form part of the Will maker’s Will. 
2. Preparation of a Will Trust based on the sample clauses set out above, should be based on specific legal advice obtained by the individual Will maker and should be adapted for the purposes of the Will maker’s particular circumstances, purpose and intention. 
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